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GOOD FAITH IN WARRANTIES OF HEALTH IN LIFE INSURANCE 

POLICIES. 

The recent decision of the Supreme Court of Massachusetts 
in the case of Barker v. Metropolitan Life Ins. Co., 74 N. E. 945, 
clearly sets forth the distinction between a warranty of sound 
health in an insurance policy and a condition precedent in the pol- 
icy providing that no obligation is assumed by the insurer unless 
the insured is in sound health at the date of such policy. The 
above case has been criticized as supporting the doctrine that a 
breach of such warranty avoids the policy, although the insured 
acted in perfect good faith. A careful examination of the decision 
will show, however, that the court was not concerned with the 
latter point at all. The Massachusetts statute on the subject pro- 
vides, in substance, that no oral or written representation or war- 
ranty by the insured shall avoid the policy unless made with intent 
to deceive. Rev. Laws, Mass. c. 118. sec. 21. The policy sued 
upon in Barker v. Ins. Co contained a condition precedent as above 
described. The court, reversing the decision of the trial court, 
holds that this statute has no relation to a condition in the policy 
itself. The decision in Metropolitan Life Ins. Co. v. Howie. 62 O. 
St. J04, construing a similar Ohio statute, is to the same effect. 

In the absence of statutory provisions, the decisions in the 
various states show an entire lack of harmony upon the question 
as to whether a warranty of sound health should be placed on the 
same basis as an ordinary warranty, or whether " sound health" 
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is, at best, often a matter of opinion, and, therefore, good faith 
is all that should be required. In some jurisdictions it is con- 
tended that the warranty, although absolute in its terms, is only 
to the effect that such is true to the best of the insured's knowl- 
edge and belief. Schwarzbach v. O. V. Protective Union, 25 W. 
Va. 62a; Knights of Honor v. Dickson, 102 Tenn. 251. In Mouler 
v. American Life Ins. Co., m U. S. 335, Mr Justice Harlan lends 
his powerful support to this view, holding that the insured, if 
suffering from a latent disease, should not have the responsibility 
placed upon him of proving that which, perhaps, no one, however 
skilled, could discover. The language in this case is approved in 
Northwestern Mut. Life Ins. Co. v. Woods, 54 Kan. 663, while in 
Knights of Honor v. Dickson, supra, the court says: " Falsehood 
may be predicated of a misstatement of fact, but not of a mistaken 
opinion as to whether a man has a latent disease. " However 
cogent this reasoning may appear, it must be conceded that it 
does not find favor in the majority of our state courts. In Maine 
Benefit Association v. Parks, 81 Me. 79, the court goes to the extent 
of declaring the policy is void if the statements are in fact untrue, 
whether such statement is to be regarded as a representation or a 
warranty. The majority view, however, merely asserts that, in 
case the answer is made a warranty by the terms of the policy, the 
good faith of the insured is altogether immaterial. Baumgart v. 
Modern Woodmen, 85 Wis. 546; Continental Life Ins. Co. v. Young, 
113 Ind. 159. The theory that the insured shall be held responsi- 
ble for that which he does not know, and has, perhaps, no means 
of finding out, certainly does not appeal to our sense of justice. 
The ability of the insurer to command the best of medical skill in 
the making of its examination should render it unnecessary to 
place any such burden upon the insured. We are inclined to 
agree with Mr. Vance in his statement that the minority view is 
based upon the sounder reasoning, and it is hardly just to hold 
that, by an agreement of warranty, the insured intended to assume 
the hazard of stating, as an ascertained fact, that which in its 
nature can often be only the subject of opinion. Vance on Insur- 
ance, p. 294. 



STATE LIQUOR LAWS AS REGULATIONS OF INTERSTATE COMMERCE. 

The course of legislation and judicial decision on questions 
relating to the regulation of interstate liquor traffic by the states 
has produced a rather curious result. This question first reached 
the Supreme Court in the cases of Bowman v. Chicago Ry. , 1 2 5 U. S. 
465, and Leisy v. Hardin, 135 U. S. 100, and it was decided that a 
state could not prohibit the importation of liquor from other states 
and its sale in the original package within the prohibitory state. 
These decisions aroused a demand that the states be given the 
necessary power by Congress, as without such power their pro- 
hibitory laws could be of little practical value. Congress com- 
plied with the demand, and enacted, by the Wilson act of 1890, 



